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WOMEN
AS QUAZIS
(JUDGES)
This position paper is the second in a series of position papers analyzing the recommendations
in the report of the 2009 Committee Appointed to Recommend Amendments to the Muslim
Marriage and Divorce Act (MMDA), (or MMDA Reform Committee), which was officially
released by Ministry of Justice in July 2018.
This analysis for this paper is structured on the adaptation of a holistic framework* which
takes into consideration:
1) Contemporary lived realities of Sri Lankan Muslim women
2) Islamic principles and diversity of Islamic jurisprudence and legal tradition
3) Constitution and national laws
4) International human rights frameworks
Such a holistic approach is necessary in the context of MMDA reform in Sri Lanka in order to
ensure that any and all amendments to the MMDA are based on Shari’ah principles of justice,
fairness and dignity, while also achieving rights entailed in the Constitution and international
human rights treaties .

Most importantly each and every recommendation and amendment to the MMDA must
consider, respond to and address the discrimination, issues and challenges currently faced by
Sri Lankan Muslim women and girls in their daily lives.
Muslim women all around Sri Lanka have been advocating and agitating for reform of the MMDA for the past
30+ years. Muslim Personal Law Reform Action Group (MPLRAG) is an advocacy group seeking to continue this
effort to lobby for justice and equality in our family law.
Find us on:
Facebook: facebook.com/mplreformslk
Twitter: @mplreforms
Website: www.mplreforms.com
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A. RECOMMENDATIONS OF THE MMDA REFORM COMMITTEE
With regard to women Quazis (judges), the 2009 Committee Appointed to
Recommend Amendments to the Muslim Marriage and Divorce Act (MMDA),
henceforth referred to as ‘MMDA Committee’ has the following divergent opinions:
RECOMMENDATION BY: Chairperson
Justice Saleem Marsoof PC, Mrs. Safana
Gul Begum, Deshabandu Mrs. Jezima
Ismail, Mr Razmara Abdeen, Mrs.Faleela
Be Jurangpathy, Dr Sharya
Scharenguivel, Mrs. Sharmeela Rassool,
Mrs. Dilhara Amarasinghe and PC
Suhada Gamlath

RECOMMENDATION BY: Mr Faisz
Musthapha PC, Mr Shibly Aziz PC,
Justice A.W.A. Salam, Mrs. Fazlet
Shahabdeen, Justice M. Mackie, Dr.
M.A.M. Shukri, Mr Nadvi Bahudeen,
Mufti M.I.M Rizwe and Ash-Shiekh
M.M Ahamed Mubarak

Deleting the word 'male' to enable
suitable women to be considered
for appointment as Quazis.

No change to the current section
on appointment of Quazis.

Thereby removing the barrier
preventing appointment of women
as Quazis.

Thereby maintaining the barrier
preventing appointment of women
as Quazis.

B. POSITION OF MPLRAG
Women and men must have equal opportunity
and access to Quazi court positions.
MPLRAG strongly recommends removing the bar on female Quazi appointments.
Reforming the MMDA to ensure that women can be Quazis, will ensure that
Muslim women are treated as equals, and are guaranteed their constitutional
right to equality under Article 12(2) of the Constitution.
It is inconceivable how Muslim women can aspire to any other public office in Sri
Lanka except that of a Quazi.
MPLRAG takes the position that this equality is due in principle and need not be
extended to justification based on improving the quality of justice. Both Muslim
women and men, if qualified, trained, and equipped with an appreciation of lived
realities, are equally capable of dispensing justice in Quazi courts.
Furthermore, this reform upholds the principles of Shari’ah and Sri Lanka’s
international law obligations in terms of CEDAW.
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In Sri Lanka today there are many examples of abuse of power and injustice
dispensed by male Quazis, particularly the repeated failure to address grievances
of women litigants. The appointment of women Quazi’s will ensure that the Quazi
courts are seen to be accessible to women, capable of evaluating women’s
experience, and seen to be fair and just as an institution and system of justice.
Therefore the position taken by Justice Saleem Marsoof et al is correct on this
matter.
The position of Faiz Musthapha PC et al denies Sri
Lankan Muslim women a basic equality. It is a
position that all judges and lawyers who
recommended that Muslim women be disallowed
from being a Quazi contradict in their practice of
recognizing and addressing female judges in the Sri
Lankan judicial system.
This position sends a detrimental message about
women’s capacity in decision making which is a
further dis-service to Muslim women and continues
to reinforce the image of Muslims in Sri Lanka as
being archaic, ignorant, patriarchal and demeaning
of women in their attempt to violate basic human
rights in the name of Islam.

C. CONTEMPORARY LIVED REALITIES OF MUSLIM WOMEN
The reality is that Muslim women are participating and have
participated in many fora of decision making in Sri Lanka.
Muslim women are politicians, doctors, judges (in the regular
court system), lawyers, academics, accountants, bankers,
architects, researchers, in aviation, business women, leaders
in non governmental organizations, journalists and many
other professions.
The prohibition on women holding office for administrative
and judicial positions under the MMDA, including positions in
Quazi courts are the only anomalies. The position of Quazi is
the only judicial position that a Muslim women cannot apply
for by law. This legal disability has no basis when taking into
consideration the capacity and skill demonstrated by Muslim
women.
In turn the fact that Muslim women are prevented from holding this office
contributes to a loss of confidence in the Quazi court system. It encourages the
perception of a ‘weaker’, ‘unintelligent’ and various other belittling of capacity of
women, which has contributed to the abuses of power by male Quazis. This has
resulted in women litigants experiencing humiliating treatment, abusive language,
restrictions on properly presenting her case, and in some instances sexual
harassment and sexual bribery.
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D. EVIDENCE FROM ISLAMIC JURISPRUDENCE & LEGAL TRADITION

ACCORDING TO THE QUR'AN

There is no reference in the Qu'ran to any profession or activity, in society,
leadership or otherwise, that is forbidden for women. The Qur'an does not
differentiate between the value of a woman and a man. The Qur'an does not refer
at any time to biological difference justifying unequal treatment.
There are no fixed gender roles ascribed to women and men. In fact there are
several verses (33:35-36, 9:71-72, 4:124, 3:195, 40:40 & 16:97) that Muslim women
and men are equal participants in all aspects of Islamic life. These verses
specifically attribute equal roles and responsibilities in spiritual life and equal
rewards and punishments. Equal treatment of women and men is a well
established principle.
The fallacy that Muslim women are weaker than men is based on several factors
including:
Quranic verses which are analysed in isolation of their context
Removing the socio-historical context from the interpretation
The verse commonly cited to justify subjugation of women in the name of Islam is
Surat Al Nisa ayat 34, which states “Men are the qauwwamuna over women, (on
the basis) of what Allah has (faddala) preferred some of them over others and (on
the basis) of what they spend of their property (for the support of women).”
This verse is often misinterpreted to mean men have authority or are superior to
women.
Stating that men are qauwwamuna (having responsibility) DOES NOT mean that
women are incapable of handling their own affairs or of being leaders. The
passage establishes a responsibility for protection and maintenance of women in
a restricted social context in which men were perceived as primary income
earners. The passage therefore simply reflects the material responsibility borne by
men on the basis that they spend of their property. It prescribes responsibility
based on a particular description of the relationship. In today’s context women are
also breadwinners and primary or co-caretakers, and spend of their property and
earnings thereby also bearing the same responsibility likened to 'qauwwamuna'.

Equality in relationship between women and men is further emphasized in the Quran Surah At Tawbah Ayat 71 which states:

“The believing men and believing women are Auliya (allies) of one
another. They enjoin what is right and forbid what is wrong and establish
prayer and give zakah and obey Allah and His Messenger. Those - Allah
will have mercy upon them. Indeed, Allah is Exalted in Might and Wise.”
The use of word ‘Auliya’ describes women and men as each others partners helpers,
supporters and guardians and the bestowing of mutual obligations, enjoining what is
just and forbidding what is evil, and are spoken of in equal terms.
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ACCORDING TO HADITH (NARRATIONS OF THE PROPHET)
The Hadith often cited to deprive leadership to women is one by Abu Bakra which
states:
'When the news reached the Prophet (SAW) that the Persians had made the daughter of
Chosroe their ruler he observed: “That a nation can never prosper which has assigned
its reign to a woman” (Bukhari). This Hadith has been classified as ahad (isolated)
Hadith. This means that the narrators of this Hadith do not exceed two persons in each
generation, and is therefore weak. A Mutawatir Hadith, on the other hand, is one that is
reported by an indefinite number of people in such a way that precludes the possibility
of its being false. It is a well-known principle in Islamic jurisprudence that an ahad
Hadith is not a basis for formulating binding rules and it is not necessary to act upon it.
The character of the narrator of the Hadith - Abu Bakra, has also come under scrutiny as
there is evidence he was convicted of slander and he is therefore considered an
unreliable source.

PRONOUNCEMENT ON THE ISSUE BY JURISTS AND SCHOLARS

Jurist Ibn Hazm, a prominent traditional scholar, held the opinion that women could be
judges in all cases. Relying on the Qur’anic verse “Behold, God bids you to deliver all
that you have been entrusted with unto those who are entitled thereto, and whenever
you judge between people, to judge with justice. Verily, most excellent is what God
exhorts you to do: verily, God is all-hearing, all-seeing!”(4:58), he said that since this
verse addressed both men and women, there was no need to discriminate between the
two.
Jurist Al-Tabari also held the view that a woman can be a judge in all cases without
exception as long as she fulfills the requirements for the position. He drew on the fact
that a woman’s legal opinion (fatwa) was just as valid and morally binding as the legal
opinion of a man.
A woman could legitimately be a mufti, a legal expert whose task it was to communicate
legal rules to non-specialists including, at times, judges and other holders of political
power. There was complete agreement among Sunni jurists that women could be mufti.
Mohamed Hamed al-Gemel, the former president of the Fatwaa Council of Egypt stated
“There is no specific provision in the Qur’an or Sunnah proscribing the appointment of
female judges, so the interpretation depends on the rulings of contemporary jurists.”

Islam did not prevent women from participating in armed
revolutionary resistance or legal decision-making.
Zaynab bint Ali, was a revolutionary, and A'isha bint Talha,
Hafsa bint Umar, Asma’ binti Abi Bakr, and Sahla binti Suhail
were all jurists. Women also participated in the bay’ah (an
Islamic practice of taking an oath of allegiance to a leader)
and, thus, were an integral part of the political process. In
fact, through the bay’ah, they contributed later on to the
election of the third khalifah (leader).
Women were equal participants in the growth of the early
Islamic states.
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E. STATE OBLIGATION AND FUNDAMENTAL RIGHTS
The Sri Lankan constitution in Article 12(1) states “all persons are equal
before the law” and Article 12(2) states:

"No citizen shall be discriminated against on the grounds of race, religion,
language, caste, sex, political opinion, place of birth or any one of such
grounds”.
These fundamental guarantees are deprived to Muslim women by the MMDA
when it disqualifies women from holding the public office of Quazi. The public
office of Quazi is administered by the Judicial Service Commission. It is a
position paid for by the tax payers of Sri Lanka. That such a position plainly
discriminates against women is not only a concern for the Muslim community
it is also a concern for the State of Sri Lanka, as the State is responsible for
ensuring the rights of all its citizens.
The Sri Lankan State is further obliged in the form of its international law
obligations, particularly under the CEDAW, Article 2:
(b) To adopt appropriate legislative and other measures, including
sanctions where appropriate, prohibiting all discrimination against women
(d) To refrain from engaging in any act or practice of discrimination against
women and to ensure that public authorities and institutions shall act in
conformity with this obligation;
(f) To take all appropriate measures, including legislation, to modify or
abolish existing laws, regulations, customs and practices which constitute
discrimination against women;

In 2017, in its Eight Concluding Observations, the CEDAW Committee made the following
recommendations:
(13) That the State party accelerate its law reform process, with the full participation
of women, and ensure, within a specific time frame, the review and repeal of all
discriminatory laws that violate fundamental rights, and in particular:
(b) Amend all Personal laws, including the Muslim, Kandyan and Thesawalamai
laws...
(45) That the State party:...
(e) Eliminate any restriction on women’s eligibility to be appointed as Quazis, as
members of the Board of Quazis, marriage registrars and adjudicators;
At the time the above recommendations were made, the state of Sri Lanka had
informed the Committee that the Reform Committee was due to provide a report on
amending the MMDA. Recommendation 13 (b) was identified as a Follow-up issue and
thus Sri Lanka has been requested to submit written information on steps taken to
implement recommendation 13 (b) by 2019. Sri Lanka is also due to submit its ninth
State Party report to the CEDAW Committee in 2021.
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Today Sudan, Palestine, Egypt, Tunisia, Yemen, Malaysia, Pakistan and Indonesia
have reformed their laws and procedures to allow female judges to preside in
Shari'ah courts. It is clear that a regressive interpretation depriving women of the
position of Quazi defeats the path created by Islam to ensure equality for women.
Islam diminished excessive practices of its time by imposing law using a principle
of gradualism. Islam led the way for women to participate which contributes to the
image of Islam as a empowered and enlightened community. It is this very image
that is threatened by regressive interpretation and attempts to paint women as
inferior.
Therefore there is nothing in IslamIc jurisprudence or legal tradition that prevents
women holding the office of Quazi. To say otherwise is to violate the principles of
Shari’ah and tarnish the progressive values Islam introduced. The legal restrictions for
women to be Quazi judges in Sri Lanka must be removed with urgency.
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